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DETAILED ACTION 

1 . Claims 1 - 13 are pending and are considered. 

Claim Rejections - 35 USC § 112 

2. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

3. Claim 6 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Claim 6 recites the limitation "said space timing statistics" in the last line. There 
is insufficient antecedent basis for this limitation in the claim. 



Claim Rejections - 35 USC § 101 

4. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

5. Claim 13 is rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. 

Claim 13 is directed to a computer program product, which amounts to a 
computer program representing computer listings per se, i.e. descriptive material per se. 
These are not statutory because they are not capable of causing functional change in 
the computer. 
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Data structures not claimed as embodied in computer-readable media are 
descriptive material per se and are not statutory because they are not capable of 
causing functional change in the computer. See, e.g., Warmerdam, 33 F.3d at 1361, 31 
USPQ2d at 1760 (claim to a data structure per se held nonstatutory). Such claimed data 
structures do not define any structural and functional interrelationships between the 
data structure and other claimed aspects of the invention which permit the data 
structure's functionality to be realized. 

Similarly, computer programs claimed as computer listings per se, i.e., the 
descriptions or expressions of the programs, are not physical "things." They are neither 
computer components nor statutory processes, as they are not "acts" being performed. 
Such claimed computer programs do not define any structural and functional 
interrelationships between the computer program and other claimed elements of a 
computer which permit the computer program's functionality to be realized. In contrast, 
a claimed computer-readable medium encoded with a computer program is a computer 
element which defines structural and functional interrelationships between the computer 
program and the rest of the computer which permit the computer program's functionality 
to be realized, and is thus statutory. See Lowry, 32 F.3d at 1583-84, 32 USPQ2d at 
1035. See MPEP 2106.01(1). 

Claim Rejections - 35 USC § 102 
6. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

7. Claims 1 - 7 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Cousins et al. (Embedded genetic allocator - A system to automatically optimize the use 
of memory resources in high performance, scalable computing systems, Cousins, 
David; Loomis, Jackson; Roeber, Fred; Schoeppner, Pamela; Tobin, Anne-Elise PROC 
IEEE INT CONF SYST MAN CYBERN. Vol. 3, pp. 2166-2171. 1998). 
Claiml: 

Cousins discloses a method and product for monitoring a computer application, 
comprising: 

adjustably tuning performance evaluation bias between processor and memory 
consumption (e.g. "allocating application processing to the various processors and 
memory banks...", page 2166, col. 1, paragraph 2, see also page 2167, col. 2, 
paragraphs 1 and 2); 

and responsive to said bias, monitoring performance of said computer application 
with respect to transaction time parameters (e.g. "allocating application processing to 
the various processors and memory banks... to achieve optimum performance", col. 1, 
page 2166, paragraph 2, see also page 2167, col. 2, paragraphs 1 and 2). 

Claims 2-3: 

Cousins discloses the method of claim 1, further comprising: receiving from a 
user a first tuning parameter for allocating memory for said monitoring performance and 
a second tuning parameter for specifying time out for in-flight units of work ("allocating 
application processing to the various processors and memory banks...", page 2166, 
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paragraph 2, "the user to identify the data buffers to be allocated... ", page 2167, col. 2, 
paragraph 3). 

Claims 4-5: 

Cousins discloses the method of claim 2, further comprising: 

initializing said memory with an in-flight transactions vector table for anchoring 

synonym chains of in-flight transaction cells ("trial blueprints are translated by EGA into 

input files that are automatically loaded...", page 2167, col. 1, paragraph 1); 

accumulating time statistics for in-flight transactions in said in-flight transaction 

cells ("run-time event collection generates performance data...", page 2167, col. 1, 

paragraph 1); 

initializing said memory with a completed transactions table for storing time 
statistics for completed transactions ("time-stamped events that are used to derive 
performance statistics", page 2168, col. 1, paragraph 2); 

receiving from said computer application a transaction log record for a unit of 
work ("generates an event log file...", page 2168, col. 1, paragraph 2); 

hashing said first transaction log record to select from said vector table an anchor 
to an in-flight transaction cells chain corresponding to said unit of work ("each malloc 
call looks up the appropriate allocation for each buffer from a table page 2168, col. 

1); 

searching said in-flight transaction cells chain for said unit of work; responsive to 
finding said unit of work in said in-flight transaction cells chain, capturing to said in-flight 
transaction cell timing statistics from said transaction log record; responsive to not 
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finding said unit of work in said in-flight transaction cells chain, chaining a new in-flight 
transaction cell to said chain and capturing to said new in-flight transaction cell timing 
statistics from said transaction log record (page 2168, col. 1, paragraph 1); 

and determining if said transaction log record completes a transaction and, if so, 
updating said completed transactions table with timing statistics for said transaction and 
removing said in-flight transaction cell from said in-flight transaction cells chain (page 
2168, col. 1, paragraph 2). 

Claim 6: 

Cousins discloses a system for monitoring a computer application, comprising: 
a first user actuated tuning knob for allocating space in memory for performance 

monitoring ("allocating application processing to ...memory banks...", page 2166, col. 1, 

paragraph 2); 

a second user actuated tuning knob for a specifying time out value for in-flight 
units of work ("allocating application processing to the various processors and page 
2166, col. 1, paragraph 2); 

and a transaction monitor responsive to said first and second user actuated 
tuning knobs for accumulating in synonym chain cells ("allocating application processing 
to the various processors and memory banks... to achieve optimum performance", col. 
1, page 2166, paragraph 2). 

Claim 7: 

Cousins discloses the system of claim 6, further comprising 
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initializing said memory with an in-flight transactions vector table for anchoring 
synonym chains of in-flight transaction cells ("trial blueprints are translated by EGA into 
input files that are automatically loaded...", page 2167, col. 1 , paragraph 1); 

accumulating time statistics for in-flight transactions in said in-flight transaction 
cells ("run-time event collection generates performance data...", page 2167, col. 1, 
paragraph 1); 

initializing said memory with a completed transactions table for storing time 
statistics for completed transactions ("time-stamped events that are used to derive 
performance statistics", page 2168, col. 1, paragraph 2); 

receiving from said computer application a transaction log record for a unit of 
work ("generates an event log file...", page 2168, col. 1, paragraph 2); 

hashing said first transaction log record to select from said vector table an anchor 
to an in-flight transaction cells chain corresponding to said unit of work ("each malloc 
call looks up the appropriate allocation for each buffer from a table page 2168, col. 

1); 

searching said in-flight transaction cells chain for said unit of work; responsive to 
finding said unit of work in said in-flight transaction cells chain, capturing to said in-flight 
transaction cell timing statistics from said transaction log record; responsive to not 
finding said unit of work in said in-flight transaction cells chain, chaining a new in-flight 
transaction cell to said chain and capturing to said new in-flight transaction cell timing 
statistics from said transaction log record (page 2168, col. 1, paragraph 1); 



Application/Control Number: 10/724,327 Page 8 

Art Unit: 2192 

and determining if said transaction log record completes a transaction and, if so, 
updating said completed transactions table with timing statistics for said transaction and 
removing said in-flight transaction cell from said in-flight transaction cells chain (page 
2168, col. 1, paragraph 2). 

Claim Rejections - 35 USC § 103 

8. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

9. Claim 8 - 13 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Cousins et al. (Embedded genetic allocator - A system to automatically optimize the use 
of memory resources in high performance, scalable computing systems, Cousins, 
David; Loomis, Jackson; Roeber, Fred; Schoeppner, Pamela; Tobin, Anne-Elise PROC 
IEEE INT CONF SYST MAN CYBERN. Vol. 3, pp. 2166-2171. 1998). 

Claims 8 - 12 are directed to a program storage device embodying the method of 
claims 1-5 which Cousins discloses as noted above. 

Cousins does not explicitly discloses the method being embodied on a program 
storage device. 

However, it is old and well known in the computing arts to embody methods and 
processes on program storage devices such as CDs. It would have been obvious to one 
of ordinary skill in the art to save a program on a program storage device because it is a 
convenient way to store and transport programs. 
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Claim 13 is directed to a program product embodying the method of claims 1 
which Cousins discloses as noted above. 

Cousins does not explicitly discloses the method being embodied on a program 
product. 

However, it is old and well known in the computing arts to embody methods and 
processes on program product. It would have been obvious to one of ordinary skill in the 
art to save a program on a program product because it is a convenient way to store and 
transportprograms. 

Conclusion 

10. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Bigus et al. (US Patent 6,718,358) discloses a system and method for 
performance management by adjustably tuning controls that determine resource 
allocations. 

Reynolds et al. (US Patent 6,817,01 1) discloses a method and system for 
profiling memory allocation by requesting a memory allocation. 

Kaler et al. (US Patent 6,671 ,830) discloses a method and apparatus for 
analyzing the performance of a data processing system. 

1 1 . Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Samuel G. Neway whose telephone number is 571-270- 
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1058. The examiner can normally be reached on Monday - Friday 8:30AM - 5:30PM 



If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tuan Q. Dam can be reached on 571-272-3695. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



EST. 



SN 





